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IN THE THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIM 

TRIBUNAL, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Member,MACT,  

    Udalguri, Assam.  

 

Reference    : MAC CASE NO.18/2013. 

 

Claimant  :  Sukumar Daimari 

          Vs 

1. Bikash Agarwala….Owner of the vehicle. 

2. Bipul Deka…. Driver of the vehicle. 

3. Bajaj Allianz Insurance Co. Ltd., 

General Insurance Company ICICI Bank Ltd., Guwahati, 

Ulubari Brangh …... Insurer. 

                                ……………. Opposite parties. 

Date of hearing argument :- 28.7.2015. 

Date of Judgment   : 31.7.2015. 

For the claimant  : Mr.  M.Khaklary, Advocate. 

For the insurer  : Mr. N. Chakraborty, Advocate.                            

 

J U D G M E N T 

 

1.  This is a petition U/S 166 of the M.V. Act. 

 

2. Brief fact of the case, is that on or about 1.30 PM of 12.2.09  while the 

claimant was proceeding from Rowta to Orang side through NH 52 plying a 

bike bearing Registration No. AS.12 F-0749 a Toyota Innova  bearing 

registration No. AS.01 AG-1648, coming with a rash and negligent manner 

dashed him from front side. As a result he fell down along with his motor-cycle  

and he got multiple grievous injuries. He was first taken treatment at Orang 

PHC, then referred to Mangaldai Civil Hospital but he was admitted at GNRC 
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Hospital, Gauwahati for his better treatment.  As such the claimant claim 

Rs.12,00,000/- as a compensation to meet the cost of treatment and 

maintenance.   

 

3. O.P. No.1 and 2, owner and driver of the vehicle No. AS.01 AG-1648 

respectively did not contest the case. Hence, case against them proceeded 

exparte. However, O.P.3, Insurance company, has contested the case by filing 

written statement.  

 

4. By the W/s the O.P. No.3 contested and controvert all the averment 

made in the petition, inter-alia, stating that  the claim is not maintainable. The 

claim petition does not disclose any cause of action. By that way O.P. No.3 

denied all the relevant averment made in the petition. The O.P. No.3 further 

submitted that in addition to foregoing requirement the claimant is required to 

furnish the charge-sheet, medical certificate etc. in original to qualify and to 

receive the compensation if any. It is further submitted that the claimant has 

suppressed some material facts of the alleged accident to draw some illegal 

gain and sympathy from the Tribunal. The O.P. further craves the leave  of 

court to take the defence U/S 170 MV Act. Under such, circumstances the O.P. 

No.3 prayed for dismissed the claim petition.   

 

5. Upon pleadings and hearing of the parties following issues are framed:-  

(1) Whether the accident took place due to rash and negligent driving of the 

vehicle No. AS.01 AG-1648 (Toyota Innova), the claimant injured  due to the 

accident? 

 (2) Whether the offending vehicle was duly insured with the Bajaj Allianz 

General Insurance Co. Ltd., Ulubari  Branch, Guwahati at the time of accident? 

(3) What shall be the just and proper compensation and by whom it is payable.  

(4) Whether the claimant is entitled to get the relief as prayed for? 

6. To substantiate the case the claimant examined two witnesses including 

himself. 

 

7. I have also heard argument put forward by ld. counsel for both parties. 

I have thoroughly perused the whole evidence on record.  
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8. Ld. Counsel for claimant submitted that due to rash and negligent 

driving of the driver of the offending vehicle i.e. No. AS.01 AG-1648 (Toyota 

Innova) the injured sustained grievous injury. As a result the injured had to 

take treatment for a longtime.  It is also submitted that it is not that due to 

contributory negligence of the parties the accident took place rather the 

accident was caused due to rash and negligence driving the said offending 

vehicle No. AS.01 AG-1648 (Toyota Innova) which has a valid insurance at the 

time of accident.   

9. On the other hand ld. Counsel for insurance Co. O.P. No.3 submitted 

that the accident took place due to contributory negligence of the injured and 

offending vehicle. So, both the parties are liable to pay compensation.  

 

10.  I have thoroughly perused whole the case record including the 

evidence.  

DECISION AND REASONS FOR DECISION 

ISSUE NOS. 1 AND 2:- 

 

11.  As both the issues are inter-related with each other, so both the issued 

are taken together for decision.  

12. The claimant stated that on or about 1.30 PM of 12.2.09  while the 

claimant was proceeding from Rowta to Orang side through NH 52 plying a 

bike bearing Registration No. AS.12 F-0749 a Toyota Innova  bearing 

registration No. AS.01 AG-1648, coming with a rash and negligent manner 

dashed him from front side. As a result he fell down along with his motor-cycle  

and he got multiple grievous injuries. He was first taken treatment at Orang 

PHC, then referred to Mangaldai Civil Hospital but he was admitted at GNRC 

Hospital, Gauwahati for his better treatment from 12.2.09 to 22.2.09. He 

further stated that he sustained injury on head, ear, nose, hands and chest.  

For his treatment he had to incur about Rs.76,592/- in the GNRC hospital.  

  

 CW.2, who is eye witness to the occurrence stated that at the relevant 

time he saw the offending vehicle bearing Registration No. AS.01 AG-1648 

(Toyota Innova) came in rash and negligence manner knocked the injured 

down caused him grievous injury.   
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 Though both the CWs have been exposed to long cross-examination, 

but the evidence as to rash and negligent driving of the driver of the said 

vehicle bearing  registration No. AS.01 AG-1648 (Toyota Innova) the accident 

took place and the injured sustained grievous injury, has remained 

unchallenged.  

 

13. To prove the case the claimant has exhibited the following documents. 

Ext.1 is the AIR, Ext.2 is the injury certificate issued by Dr. R.Rava of Orang 

PHC, Ext.3 is the experience certificate, Ext.4 to 91 are cash memos, bills, 

vouchers and prescriptions worth of Rs.2,15,092/-.Though CW.1 has been 

exposed to long cross-examination but the O.P. defendant has failed to 

challenge the said documents. Ext.1 reveals that the accident took place on 

12.2.09 at 1.30 PM and accordingly a case was registered vide Orang P.S. GDE 

No.287 dated 12.2.09 and Orang P.S. case No.08/09 U/S 279/337/427 IPC. 

Ext.1 further reveals that the offending vehicle No. AS.01 AG-1648 (Toyota 

Innova) was insured with Bajaj Allianz General Insurance Co. Ltd. vide Policy 

No.0611138703 valid upto 11.3.09. So, it is axiomatic that insurance of the 

offending vehicle was valid at the time of accident.  

 

14. Ld. Counsel for O.P. (Insurance co. ) submitted that due to contributory 

negligence of the injured and the offending vehicle the accident took place. On 

the other hand ld. Counsel for claimant submitted that while the injured was 

standing at the side of the road the offending motor-cycle came in rash and 

negligence manner has knocked him down. Besides, the O.P. No.3 has failed to 

prove by giving evidence that the accident was caused due to contributory 

negligent of the injured as well as offending vehicle. So, the question of 

contributory negligence of the injured as well as offending motor-cycle as 

raised by ld. Counsel for O.P. has no leg to stand.  Though in the W/S filed by 

O.P. Insurance company stated that due to contributory negligence of both the 

parties i.e. injured and the offending vehicle the accident took place but O.P. 

failed to give  any evidence as to the submission that the accident took place 

due to contributory negligence of both the parties. Besides, the O.P. insurance 

company failed to adduce any defence evidence to substantiate their plea. 

That apart, the O.P. insurance company failed to cross-examine any of the 
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witnesses of claimant so as to the submission of contributory negligence of 

parties. None of the claimant witness has been given any suggestion even on 

the said point of contributory negligence. Here in the present case, as stated 

herein before all the witnesses unanimously proved that at the relevant time 

the injure ride his motor-bike being NO. AS.12-P-0749 in his own side, the 

aforesaid offending Innova came in a rash and negligence manner lost control 

and knocked the claimant from the front side. As a result, the claimant severed 

injury and also his bike destroyed substantially. The claimant has been 

immediately removed to Orang PHC, then to Mangaldai Civil Hospital. 

According to advice of the doctor the claimant admitted at GNRC.  Under such 

circumstances, the claimant has ably proved that due to rash and negligent 

driving of the offending Innova the accident took place and as a result the 

injured sustained severe grievous injury where injured had to take treatment 

immediately at Orang CHC, then at Mangaldia Civil Hospital and ultimately 

treated at GNRC from 12.2.09 to 22.2.09 as an in-door patient. As such the 

issue NO.1 and 2 has decided affirmatively.  

 

 

ISSUE NO.3 & 4 :-  

 

15.  Both the issues are taken up together as the issue No.4 is directly 

related to issue No.3. 

16. A perusal of the claim petition shows that the claimant has filed this 

case for compensation of Rs.12,00,000/-. The claimant stated that he has 

incurred an expenditure of Rs.76,592/-. Apart from that he incurred an 

expenditure of more than Rs,1,50,000/- for conveyance including boarding and 

lodging at hotel. And due to accident he sustained sever grievous  injury where 

he had to admit as and in-door  patient at GNRC form 12.2.09 to 22.2. That 

has also been proved by evidence as well as documents vide Ext. 4 to 91. It 

also appears from the documents that though there is no evidence that the 

injured sustained such an injury which leads him to permanent disablement but 

from the oral evidence  and the documentary evidence, particularly Ext.8 

shows that he had suffered head injury including  the sever injury on E4 E5 N6 

including the pupil 2+ BL. Though the claimant has stated that he is suffering 
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from permanent disability such as secede his lob slightly. That has not been 

challenged by the O.P.  It is an admitted fact that the claimant has been taken 

treatment as a indoor patient for more than 11 days and he was done different 

medical investigation including neurological treatment as well as ENT 

treatment.  That apart, the victim himself stated that he is still suffering from 

continuous head ach and digginess since the day of incident. That has not 

been challenged by the O.P. in cross-examination by any means.  

17.  The medical documents submitted by claimant clearly show that the 

injured has been hospitalized for more than 11 days. Though the claimant 

failed to produce any such clear documents to so as to his exact degree of 

injury but from the oral evidence as well as documents vide Ext. 4 to 81 we 

can easily asses the degree of injury sustained by the claimant in the accident 

that injury can be stated to be grievous.  The claimant has submitted case 

Memos particularly Ext.4 to the tune of Rs. 76,592/-. That apart, the claimant 

has submitted cash memos of GNRC total in the tune of Rs. 48,563/-. That has 

not challenged by O.P. The claimant has also submitted some cash memos 

vide Ext.82 to Ext.91 which are vehemently opposed by the O.P. on being 

ground that the aforesaid cash memos are not tallied exactly with prescriptions 

submitted by claimant. Though the claimant has not furnished any specific 

cash memos for conveyance but it cannot be dined that he has been treated at 

the GNRC and hospitalized. So, a lump-sum amount of Rs.10,000/- can be 

given to meet the cost of traveling.   

18. Now addressing to the quantum of compensation  the guideline 

provided by the Hon’ble Supreme court in Rajkumar Vs. Ajay Kumar decided on 

10.10.11 vide MANU/ SC/1018/2010, the general principle for computation of 

compensation of  grievous injury cases is applied in the instant case 

accordingly as follows. 

19.  In regard to pecuniary damages, general damages in the claim 

petition, the statement of claimant stated that injured has been continuous 

treatment for a period of more than 3 months as a out-door patient and as a 

indoor patient for 11 days at GNRC. That has been supported by evidence. 

Besides, it cannot be denied that the injured sustained such a severe grievous 

injury that he cannot move alone. So he must be accompanied by one 

attendance. According to claim petition the injured is a contractor and he 
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earned Rs.12,000/ per month. To substantiate his claim as to his income he 

has submitted an experience certificate issued by Block Development Officer, 

Mazbat Development Block. But BDO cannot be a revenue officer. Besides, the 

claimant being a contractor as stated by himself he should have filed an 

income tax return to assert his income. But the claimant failed to submit such 

an authentic documents. But it cannot be denied that he was a able bodied 

man of 28 years. Contrary to that the O.P. filed to give any evidence tha prior 

to accident he was unable to do any works or ordinary pursuit. In that aspect 

we can asses that the claimant has earned at least Rs. 300/- per day. Though 

the claimant failed to submit any documents as to his loss of income for the 

injury sustained by him but it cannot be denied that he had to spend 3 months. 

So, on that count loss of income may be assess to Rs.300 x 30 x3= 

Rs.27,000/-. As already stated that the injured had to accompanied with an 

attendance. So, obviously attendance has lost his income for at least for that 3 

months. If the attendance had lost Rs.100 per  day then an amount of 

Rs.9000/- can be compensated.  

20. The head under which the compensation is awarded in the present case 

is as follows:-  

Pecuniary damaged (special damages) (1) expenses relating to treatment + 

medicine + submitted vouchers etc  Rs.1,25,1,55/-, conveyance Rs.10,000/- + 

Loss of income Rs.27,000/- + incurring expenditure of attendance while 

accompanying the victim in terms of loss of income for three months Rs.9000/- 

+  non pecuniary damaged  ( general damages) i.e. damages for pain and 

suffering and trauma etc. roughly Rs. 15,000/-. So, total compensation comes 

to Rs.1,86,155/-.  

 Under such circumstances, O.P. No.3 is liable to pay compensation.   

  

ORDER 

 

21. In the result, the claim petition is allowed awarding Rs.1,86,155/-only, 

which is rounded off to Rs. 1,86,200/- including interim relief if paid. The O.P. 

No.3, Bajaj Allianz General Insurance Co. Ltd., Ulubari  Branch, Guwahati is 

directed to make the awarded sum i.e. Rs. 1,86,200/- with simple interest 

thereon @ 6% per annum  from the date of filing of evidence on affidavit  i.e. 
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on 8.6.15 by an account payee Cheque in the name of claimant. The O.P. No.3 

is further directed to clear the amount within a period of 30 days from the date 

of order, failing which the O.P. No.3, Bajaj Allianz General Insurance Co. Ltd., 

Ulubari  Branch, Guwahati Shall be liable to pay further interest in the same 

rate till the day of realization.  

 Given under my hand and seal of this court on this the 31st  day of 

July,2015  at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                     

Member, MACT. 

Udalguri, BTAD. 

  

         Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Member, MACT,       

         Udalguri, BTAD. 
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